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[Abstract]

Won-hyo's Ideas of Reconciliation and Criminal Law Theory

Jong—dae, Bae

(Professor, Korea University School of Law)

The presence Won-hyo occupies in Korea’'s intellectual history
becomes clear when we reversely think about what would have happened
had he not existed in our history. Won—hyo's theory is the origin of Korean
Buddhism. It is no exaggeration to say that Buddhism after Won-hyo is
simply a footnote of his ideas on reconciliation and Non-Obstruction.
Won-hyo became a point of great pride in the intellectual history of
Korea and the Eastern world. Won-hyo’s concept of reconciliation is
based on Nondualism. Nondualism is short for "non-uniformity” and
"non-duality”; the former signifies a world of two, where binary
oppositions exist and sides are taken - a world, therefore, of creatures
whose obscurity clouds wisdom, a worldly world governed by language
and reason. On the other hand, the latter ("non- duality”) is a world of
illumination where this type of division no longer exists, a world beyond
rationality, a world of Nirvana. "Sameness” refers to discovering likeness
amid difference, while "difference” is to shed light on what is different
between those which are the same. Sameness and difference share the
same roots and are thus non—dual. If one knows this logic, there is no
argument that cannot be reconciliated. "One mind” is the destination of
enlightenment. "One Mind” is at once the goal and basis of reconciliation.

This is because reconciliation must occur within the proper law and
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within "One Mind.” In criminal theory, human dignity under article 10 in
the Constitution plays the role of the apex of a triangle as "One Mind”
does. This is because in theoretical arguments of criminal law, the one
factor that converges the difference in arguments is the human dignity of
both criminals and non-criminals. Every theoretical argument in criminal
law 1s a means to reach the goal of human dignity. The means should
not make one forget the goal. The means should not render the goal
invisible. The reconciliatory method of Being—-Nonbeing that Won-hyo
uses starts by accepting that there is an element of truth in the other
party’s opinion. Expanding this logic can bring about harmony and unity.
Understanding the other’s opinion conditionally by finding out the origin
of the other’'s opinion is called Understanding in the Light of
Pratitya-Samutpada. This kind of understanding does not insist on one’s
own opinion and conditionally accepts the other’s opinion to reconciliate
differences in argument. The ability to not remain on one’s opinion
becomes possible when one lets go of the obsession over one’s opinion.
It would be paradoxical to say that a subject with no self-reflection or
self-effacement is equal to insight. Inappropriateness does not exist when
we desert obsession. The sound legitimacy of theory of criminal law
depends on the true meaning, not empty text. True meaning surpasses
the level of learning through words, and reaches the level of practice.
That signifies a change in perspective, viewing the criminal as a ’citizen’
as defined under article 10 in the Constitution or Tathagatagarbha.
Won-hyo's ideology of practice — not stopping at Nirvana but tapping on
the Muaebak while dancing with and living amongst the people in order

to save them — should be the model in reconciling criminal theory.

FH0of(Keyword) : ¥ &(Won-Hyo), 3}AHideas of reconciliation), =°]AMg
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